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R. v. Wareham
Voir Dire

aﬁidence Your Honour. Mr. Den Blagquiere, B~L-A-Q-
U-T-E~-R~E iz the manager of Court Operations of
Court Service Division northwest region and he is
prepared, prepared to provide evidence to this
court. As well to assist him, either together ox
independently Your Honour, is Yvette, Y~V-E-T-T-E
Hinterbrandner, H~I-N-T-E-R-B-R-A-N-D-N-E-R. She
iz a client services representative of Court
Services Division. The initial reqguest of Mr.
Blaguiere is whether or not Ms. Hinterbrandner
could be present to provide assistance when he
doesn’t have ansvwers and I indicated that would be
a matter for Your Honour to decide whether the, you
want to hear them indépendently or in conjunction.
The CQrown's perspective, we’'d like to get to the
information as soon as possible and we have no
opposition to the two of them being allowed fto
provide the evidence simultaneocusly to the court or
for her, Ms. Hinterbrandner to provide information
to My, Blagulere which he can testify te. You'll
have to obviously hear from Mr. Hinkson as to his
position with respect to that.

THE COURT: Mr. Hinkson? '

MR. HINKSON: Yes, and for the record Your Bonour
it’s Hinkson, initial S on behalf of Mr. Wareham.
Yeah, and I have no objection to that, and to Ms.
Hinterbrandner being in the body of the court and
assisting in terms of areas where Mr. Blagquiere is
not familiar with. And if it gets to the heart of

the matter, it would be greatly assistant.
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DON BLAQUIERE:  SHWORN

CAAMINATION IN CHIEF BY MR. KOZAK:

Q. Thank you very much Your Honour. Mr. Blagulere
T understand you are the manager of Court Operations?

A. T am. |

Q. Okay. And I understand that you have some
1nfami1iaxity either by yoﬁr personal knowledgé or by consultation
purposes, of the process that’s involved for the District of
Thunder Bay with respect to the preparation of a jury panel list?
A. 1 do.
Q. Okay, Now, Mr. Blaquiere, I just want to share
sPith you my understanding and that’s based on the decision
recently released by the Ontario Court of Appeal and from

paragraph 24 of that decision the following statement ls made and

T m just going to seek your assistance with respect £o your own
experience and the knowledge you have from other sources. Again,

spparagraph 24:

Under the Juries Act the Sheriff in a county or
district prepares a jury roll each year. The jury
. roll consists of randomly selected group of

. Canadian citizens resident in the province who have
it - been sent and who have returned a jury service
notice. The persons randomly selected to receive
Jury service notices are taken from munlcipal
assessment lists.

I"ll carry on Mr. Blaguiere, the next paragraph

keals with an issue that was live before the Court of Appeal and
30

that’s at paragraph 25:
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November of 200B. And that produces a raw figure, a total

mumber. In the case of the 251 residents, that number was 7.
Court Services then needs to determine a process by which those 7
heople are contacted. So a notice goes out by letter in bulk to
random members and those random members are taken from old band
ligts from the reserves and from a few, they are old lists Erom
Tndian and Northern Rffairs. Each person on the list, each of
the 251 people on the list, gets a number and those numbers are
slaced into a hat or a box and whateve; the total is, in this
casé 7,>7 numbers are randomly drawn from that, from that hat or
the box. The numbers are then matched up to the voters lists and
vhose 7 people receive the documentation. The lists or lists,

the population lists or the old electoral lists are listed on, by

zlpha so that it makes it fairly easy to do. Those people that

were identified on the lists receive guestionnaires and the
questionnaires are, or forms, are official MAG or Ministry of the
Attorney General forms and they go out with three letters. The
First is a letter from the Attorney General outlining the
brocess. The second is a letter from the Supervisor of Court
Operations and it’s Janette Sprovieri in this case, from Superior
Court and the second letter is translated inte Ojibway where it
iz relevant, so that compromise, or composes the third lettern.
The letters go out in bulk but each of the individual names are
captured on the top, on the letterhead and they're sent to
General Delivery in the specific community via Canada Post. The
expectation is that the individuals will complete the
uestionnaires and return them to the, to the Jury Centre in the
sel f-addressed stamped envelope provided and the Jury Centre is
in London, Ontario. There’s also a fairly comprehensive process
that Court Services doegs to, to get the updated electoral lists,

which are obviously important for determining the randomly

melected people, CSD faxes out a letter to each chief and band,

AL BUBY {rav, 07-01)
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rerritories in the District of Thunder Bay provided their updated
electoral lists as of 20107

A. That is correct.

0. And the 13 remaining did not provide current
shinformation and that information youw've confirmed is dated...

A. That is...

0. ...information?

A. ...correct.

_ Q. Okay. Do you have access to the, how old the
1oremaiﬁing 13‘jurisdictidns, the electoral lists are, from those?
A. We could probably provide that information. I
Aon’ t have it on hand.

0. Okay. That’s no problem, as long as that
information is accessible. So just to understand the formula
slthat is based, you’ ve provided an example that in a community of
251 residents there was two factors that were multiplied. I'm

wondering if you're able to explain the formula, what the 2

percent is all about and what the 30 pexrcent is all about?

B. ‘'Those are policy directions we've from, from
wicorporate office. I'm not, I'm net familiar with the rationale
hehind the 2 percent. AL the time it was, it was suggested that
that, the percentages would reflect the percentage of Aboriginal
hembers in the overall population but I don't have that
official. ..

25 Q. ©Oh, okay?

A. BAnd the 30 percent was just a directive from
s, Norris that came out in, in November of 2008. Again, I'm not
cure of the rationale behind it but we were expected to comply
with that formula and we have ever since.

80 Q. Okay. Now, following up on the information

vou’ ve just provided to the Court, you've indicated that three

letters would be sent to The individuals that wele randomiy

AG ODBY {rev. O7-01)
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A. I'm nmot awarsz of, of what, what Renora is
oing. I only know what, what we do here in Thunder Bay.

¢. Okay. B8o I'11 just indicate to you, in this
Court of Appeal decision it indicated in the year 2007, again
sichis deals with Renora, court officials traveled to 14 remote
First Natlon communities in the District of Renora. This effort
produced only 8 more band electoral lists. This was, just so you
have the context, this was what had been done in the District of
Kenora after there was the verbal reguest for band lists. So

withere was actually attendance in the community. Are you familiar

if that has taken place in the District of Thunder Bay?

A, That has not taken place.

0. Okay. HNow, there was alsoc a mention in the
Court of Appeal decision that statistical analysis was conducted
With respect to a particular jury roll and I'11l share with you
that information. It indicates and for the Court’s benefit this

s contained in paragraph 6% of the Court of Appeal decision.

Of a population of over 12,000 First Netion persons
living on reserves in the District of Kenora, only

20 44 were listed on the 2007 Jury roll.

Is there any statistical information available for
he District of Thunder Bay as to, firstly how many First Nation
bersong are living on reserves and secondly how many would have

Zheen listed on the most current Jjury roll?

. A. Given the questionnaires and responses go to
rhe Jury Centre, I'm not privy to any statistical information in
relation to that.

Q. Okay. Now just so the court record is clear
Wprr, Blaguiere, within the Court of Appeal decision at paragraph

71 there is some mention and I Jjust want to make sure that the

AG OOBY (rev. B7-01)
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from policies that came from corporate office so I'm not aware
about the Jury Centre.

Q. Okay. 5o perhaps then trying teo link the
District of Thunder Bay information with the Jury Centre in
ondon, if you can perhaps take us to the next step then, let’s
say for example your representative community of 251 residents,
5f ail 7 individuals had provided positive responses to the
questionnaires, what would happen with that information of those
seven jury, potential jury members?

A. If it is a case that a jury is reqguired for,
for a case, notification is given to the Jury Centre and & list
bf 150 names are generated from the Centre to Court Services and
notices go cut from the Jury Centre to the individuals on that
1ist of 150 and jury selection is made on that baslis.

¢. Okay. Now how would the Jury Centre, if at
211, become aware of the randomly drawn individuals who responded
positively to the questionnaire?

A. I'm not sure if their inner workings. The
responses to the guestionnaires would have gone directly from the
First Nation residents to, to the Jury Centre s¢...

G. Okay, so that’s...

A, ...I"m not sure...

Q. ...information they would have received
jiirectly from, from those potential members?

A. That’'sg correct. That's correct.

. And do you know if there is any statistical
analysis shared between the District of Thunder Bay and the Jury
rentre with respect to comparing the number of guestionnaires
sent out by Thunder Bay District and how many are received in the
Jury Centre London?

A, I'm not aware of any.

AB ODBY {rev. 07-01)
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electoral lists but in a few cases involved lists from Indian and
Northern Affairs that dated back many years.

0. Okay. Now, the next guestion might require
some statistic or access to information. The third guestion the

court was considering was how many jury questionnaires or notices

o0

were sent to First Nation on reserve residents? So do you have
access to that information?

' E. We, we could proéuce it. I don't have it in
mind but there’s a tracking system for each, the number of

1ole£ters that were‘sent out to each of the 15 First Nations and

that could be produced.
0. That could be produced, thank you.
. Yes, it can.
Q. And then the fourth question the court was
sasked to consider was how many First Netion individuals from
Indian reserves are on the currenit jury reil? Is that
information available from any source?

A. It's not available to us. That would have to
come from the Jury Centre.
20 0. And that’s in London then?
A. That's in London, Ontario, correct.
Q. Now with respect to the last two answers, and
perhaps 1f we could, it might be pressing you but the answer to

how many jury questionnaires were sent to First Nation on reserve

2

[3)

residents in the District of Thunder Bay, how leng would it take

for that answer to become availlable?

A. End of the day, easy.

Q. And the other one invelves in answer from,
from, not from your office but from the Jury Centre, if you have
Wirhis information that’s great. The answer, the guestion I'm

asking 1s, how long would it take to obtain the answer to this

1
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Q. Okay. And just 1f we want to conduct our own
self analysis of the list, 1if you could share with us one by one
ithe name of the 15 First Nation territories captured within the
District of Thunder Bay please? '

A. I could, I don't have that in mind but I can
certainly provide it immediately after.

Q. Okay. So I believe the Court might be
interested, we are certainly inteiested in that information.

A. The 13... ) _

Q. The‘15 First Néfion"territorieé?

A. Not a problem.

2. Those are my questions. There will be some
examination, cross-examination.

THE COURT: Mr. Hinkson?

18 MR. HINKSON: Thank you Your Honour.

~ROSS-EXAMINATION BY MR. HINKSON:

Q. Mr. Blaguoiere, if I understand you correctly,

splyou geve the example of two reserves which are part of the

25

3

electoral selection utilized, is that right?

A. T gave the example, like my statistical
axample?

. That's right?

. It was dust one resezve.-

One reserve?

= o S - O]

Yes.
Q. But in terms of responses received back when
lvou sent out the letters, you received a response from two

reserves?

B. That's correct. We received updated electoral

gt fromtwe, tHaE s o rress
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0. Okay. 8o since you’ve been employed there,

Yes.

...been, historically it's been like that?

W

It has, yes, that’'s correct.
0. And obviously the Federal Government is aware
>f this problem?
A. T assume s0.
©. And up to this point in time, up to this date,
the date that you comé to court today, there has not been any
leffort to address that issue?
A. Not that I'm aware of. We simply follow the
formula and the policy as dictated out of corporate office and,
knd deal with the results that we get.
0. And corporate office, for example you have this
formula, 2 percent and 30 percent. You have no idea where that
percentage and that, where that comes from?
A. I'm sorry, I don't know.
$. Okay. And nobody has really talked to you
about this?
A. I've had infeormal discussions with my director
and as T said, that's where I suggested it was likely the, &
reflection of the, of the percentage of Aboriginal people in the
larger population. But I have not seen that in any formal
documant .
Q. And when you say larger population, are you
talking about...

The province.
Q0. ...the province?
A, Yes.

0. You're not talking the area of Thunder Bay?

- A. NO.

AL COBY (rev, U7-01)
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Q. Okay. And again, this is historic in nature?
Tike it’s not, it’s not just this year, it's kind of, it’s kind

~f a chronic situstion?

. : A. Yes, the, when Indian and Northern Affairs used

ro provide the lists, they stopped in 2000 and since that time

o

i+’ g been incumbent upon us to obtain, obtain the lists
curselves.

0. Okay. BAnd now you talk about when they don’t
respond back to you rely, you relied on old lists?

{18 A. Correct.

Q. And those old lists come to 20007

A. Some, some of them, some of them do. Some of
them are more contemporary.

Q. But when you say old, obviocusly they’'re not

-
Q5(:111::1:@:\"1‘1:.

A. They' re, they're not this year’s lists, that's
correct.

Q. And obviously therefore the accuracy of the
people on the list, the numbers, we don’t know how accurate they
spireally are?

A. That’s, veah, exactly. It's all we have but
that’s what we use.

0. And I take it therefore that would mean that
the population on the reserves could be higher than what, what
25lyou could guesstimate it to be?

A. I don’t think the issue is the statistical
bopulation on the reserves. I think we get that from, from an
independent source so that in terms of applying the formulas,
those numbers, we don’t rely on old band lists for those numbers.
®fje just rely on the old band lists for selecting the names, for

+those that decline to send in updated lists.

A DDBT {rev. 07-01)
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that process and making sure we were in compliance with the

policy and so on.

¢. Even though when this whole issue was ralsed
hack in I7d say early 2008 about the, the composition cof the jury
array, that was never part of your discussion, discussion amongst
managemnent?

A. I have nc memory of that, ne, I don't.

Q. Okay?

A. As I say, our focus was on ensuring compliance
Wwith direction from corporate coifice.

2. Okay. And when you compliance with corporate
bffice, you're talking about the 2 percent number and 30 percent
mumber ?

A. That's correct.

0. You weren’t really concerned about the numbers
of people who were responding back to the requests for...

A. We weren't aware of those numbers. They go to
the, to the Jury Centre s¢ I'm not aware of the response rate.

Q. 8o, so you didn't, were not aware that the
bands were not responding back to the...

A. I, we had no knowledge of that. The, the only
interaction we had with the bands was thelr declining for the
most part to submit updated electoral lists. I have no idea the
number of individuals that responded or did not respond to the
Jury Centre.

Q. 8o, okay, but you just knew the number of bhands
who had not responded?

A. Who were not submitting an enhanced list,
ithat’s correct, yes.

0. And so when this whole issue came up in the,

2009, no efforts were made to re-address or address this lssue at

W]

=3 4
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A-N-T-5~H~T1~N-A~-A~B-E~K. That’s number 1 Your

Honour. Number 2 is Aroland, A-R-0-I-A~N-D. The
third name Your Honour, again I'1l1 just spell in
the first two words, B-I-I-N-J-I-T-I-W-A~A~-B~I~K.
THE COURT: I'm sorry, I-W...

MER. KOZARK: Sorry, I-W-A-A-B~-I-K. Zaaging is the
second word, Z-A~A-G-T-N-G and the third is
Anishinaabek, A-N-I~-S5-H~I~-N-A-A-B~-E-K. That’s
number 3. Then carryving on to number 4, FQrt"'
William First Nation. Number 5 Your Honour is
Ginoogaming, G-I~-N-0-O~G-A~-M-I1-N-{3, The next First
Nation Your Honmour is Gull Bay, just as it sounds,
G-U-L-L. B~A~Y. The next is Lac Des Mille Lacs, I~
A-C D-E~5 M-I-L-L~E L-A-C~85. The next is Long Lake
Number 58. The next Your Bonour is Martin Falls,
M-A~R=-T~T~N Falls. WNext Your Honour is Ojibways of
the Pi¢ River, O~J-I-B~W~A-¥Y-5 of the P-I~C River.
Next Your Honour, Pays Plat, P~-A-Y-8 P~L~A-T. VNext
Your Hoéour, Pic Mobert. Next Red Rock. Second
last Your Honour, Bingwl Neyaashi Anishinaabek,
three words, B~I1-N-G~-W-I, second word N-E~-Y-A-A-S-
H-T...

THE COURT: N~E~Y...

MER. KOZAK: Yeah...

THE COURT: ...S5-H-

MR. KOZAK: ...I'm sorry, N-E-Y-A~A-B-H-T.

THE COURT: A~A-S5~H-T,

MR. KOZAK: S5-H-I, yes.

THE COURT: Okay.

MR. KOZAK: And then Anishinaabek, A-N~T-8-H-I-N-RA-
A-B-E~K. And the last Your Honour is White Sand

AG UDRT {rev. b7.401)
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THE COURT: Are counsel prepared to make
submissions on the evidence before the court?
MR. HINEKSON: I, I am Your Honour.

THE COURT: As to the Crown?

MR. KOEZAK: ¥Yes Your Honour, we, we are.

THE COURT: A1l right. I will hear submissions
then.

G

16

0

25

30

SUBMISSTONS BY MR. KOZAK:

Your Honour the Court of Appeal is, provides clear
direction to the courtsz. I, I'1ll be guite clear
Your Honour. I don't want to advocate cne position
or ancother that there has been compliance with the
direction. We’ve heard from Mr. Blazguiere what has
taken place or at least the policies that have
taken place. There are pieces of information that
certainly would assist the court to coming to
conclusions and that information perhaps Your
Honour can glean are from guestions that I had
asked for which no answers were available and that
deals with the issue of letters that hadn’t been
received by the addressee on General Delivery.
There’s no information available as to how many of
those had been returned. There is no information
with respect to statistical information before the
court at this point in time as to how many
regponses they’/ve received from those selected
band, randomly drawn band members. The court has
now received the 15 listed communities. You have

before you a jury list and I did not see any of

AS DOBT {rev. O7-D1}
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‘that jury panel so certainly the Crown’s concern is

if this case is going to proceed, it should proceed
in a fashion that’s unassailable by any higher
Court and that we proceed with the direction we've
received from the Ontario Court of Appeal. Yes,
Just to confirm on the record something that I did
review and canvas with counsel Your Honour,
formally this is not a challenge under the Criminal
Code for the jury panel under 622, There are
certain listed grounds for which a paﬁal could be
challenged. None of those are existent before the
Court today so this is a matter of the Court’s
ipherent jurisdiction dealing with an issue raised
by the Ontario Court of Appeal. Subiject to any
gquestions Your Honour has, those are my
gubmissions.

THE COURT: Thank you. Mr. Hinkson?

MR, HINKSON: Yes Your Honour, I concur with the
comments made by my friend but also there is I
think one that really Jumps out at you when you
heard the testimony of Mr. Blaguiere that out of 15
bands only 2 really are brought into the mix of the
whole scheme of things in terms of the jury array
and if one considered that the composition of the
jury should be representative of the whole
community, if we’re talking about 2 bands out of
15, and we don’t know what percentage that is of
even of the whole population of the native
population in the area. What compounds the
situation even more so is that it's been going on

for a lengthy period of time and the fact that we

AG BIRT frev. 07-01)
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MR. ROZAK: Your Honour, 3ust, just to make sure

and it’s something I perhaps should have put on the
court record, the facts that we’re dealing with
here Your Honour do not specifically deal with, the
trial matter itself doesn’'t deal with First Nation
issues but that shouldn’'t factor in Your Honour's
decision but I just want to make it clear on the
court record, we're dealing with & person, an
accused person thatfs not an Aboriginal person.

The deceased is not an Aboriginal perscn but
nonethelezs, the iszsue should be decided
independently of whether the trial involves a First
Nation person or, or not so it’s the Crown's
position the decision should be independent of
that.

THE COURT: Thank you.

ORALLY

{l] The issue raised on the voir dire in this case
is whether the jury panel as currently formulated
iz representative of the community as a whele. The
issue has come to the attention of counsel énd.the
Court as a result of the Court of Appeal’s decision

in Pierre v. McRae released last week.

[2] The evidence on the voilr dire establishes that
since the year 2000 the Department of Indian
Affairs has not forwarded current lists, band lists
for the First Nations in the District of Thunder

Bay. Since that time the Court Services Division

AG DOBT {rev, 0701}
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i6] Therefore of the'jury pansl as comprised,

(which I might say cffers no assistance as to
whether there are any individuals resident on the
reserves in the Thunder Ray District), I am drawn
to the conclusion that the panel is not
representative in the sense that is contemplated by
the Court of Appeal in Pferre v. McRae and
understanding that this voir dire is distinct from
the challenge to the array contemplated in the

Criminal Code.

The Honouorable Madam Justice Pierce
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