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[11  On April 1, 2009 Chief William Blair (Chief Blair) of the Toronto Police Services (the
TPS) hosted a press conference to anncunce to the public the results of a joint police
investigation conducted by the TPS and the Dwrharn Regional Police Service {the DRP3).

(21  The plaintiffs have commenced m action for damages for defsmation or, in the
alternative, negligence and negligent investigation arising from the mvestigation, the press
conference and media reports based on it.

[3]  The defendants initially moved for several orders pursuant to Rule 2. and Rule 25 of the
Rudes of Civil Procedure, dismissing the action against one or more of the wefendants or, in the
alternative, striking out certain paragraphs of the plaintiffy’ pleading. Subsequently, the
plaintiffs filed a Fresh As Amended Statement of Claim. Further, at the hearing, the parties were
able 10 considerably narrow the issues in disputz.

THE ISSUES

[4]  The defendants (and I will refer to them collectively unless stated oiherwise) raised two
main issues at the hearing.

[5]  Firsily, they cleim that the Libel Notices served on them, pursuant te 5. 5(1) of the Libe!
and Slander Act, R.8.0. ¢.1.12 (the Act) were deficient. Specifically, they contend that sincé no
notice was given on behalf of the plaintiff, Justin Wiltshire, his clairns for defamation should be
struck; moreover, the notices are deficient in their details and thus, no action lics in respect of
any claims or words included in the plaintiffs’ pleading that are not mentioned in the notices.

[6]  Secondly, counsel on behalf of Chief Blair claims that the impugned utterances spoken
by Chief Blair do not give rise to a defamatory meaning and therefore, the defamation claims
magde against hitn must fail. Further, there is no defumatory meaning that could encompass the
individaally named plaintiffs,

BACKGROUND

{71  On April 1, 2009, the TPS and DRPS organized munber of “guns wnd gangs” searches
throughout the GTA, pursuant to search warrants. The project, named Project Fusion, resulted ini
the arrest of 125 individuals.

[8] Duwing the investigation, 2 search warrant was exceuted at the premises of the plaintiff,
Supreme Auto Group Inc. (Supreme Auto). The warrant did not result in aty chayges being laid
against Supreme Auto or its principals.

[91  Onthe afiernoon of April 1, 2009, the TPS and DRPS held a joint press conference to
announce to the public the results of Project Fusion. Chief Blaitr hosted 11¢ press conference
with other chief officials at the TPS office. In the course of the press con trence, Chief Blair
stated, as follows:
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During the course of our initial investigation, a business premise in Durham
Region was identified as 2 significant distribution point for fircarms and for
controlled substances.

[10] Chief Blair did not name the specific “business premise” that he was referring to except
to say it was located in Durham Region. However, subsequently, in the satme press conference,
he introduced Superintendent Jisn Douglas (Douglas) who identified the usiness premise as
being Supreme Auto,

[11] The plaintiffs allege that the said statements were made in the abseace of any evidence
that would indicate Supreme Auto or any of its principals were involved in any form of ilfegal
activity. Moreover, Douglas and Inspector Tom Cameron (Cameron) continued to make
statements about Supreme Auto In subsequent comments to the media ‘hat were false and
defamatory, or in the alternative, negligently made.

[12)  The plaintiffs, Charles Wiltshire, Lamont Wiltshire, Justin Wiltshire and Aaron Wiltshire
are the principals of Supreme Auto, They claim that the statersents made taken in context
contain an innuendo that the principals of Supreme Auto were members of a crirminal
otganization involved in the selling of illegal firearms and narcotics, The cefendants deny that
any staternents made bear a defamatory meaning ot that there is any innuendo implicating the
individually named plaintiffs,

THE LAW

[13] The sendnal case of Hunt v. Carey Canada Inc., [1990] 2 S.CR. 959 (8.C.C..) sets out the
undetlying prineiple in Rule 21 motions that, unless patently ridiculous or incapable of proof, the
facts pleaded arc to be taken as proven. Furihet, for the motion to sueceed i1 must be “plain and
obvious™ that the pleading, or a portion of it, is unfounded or contains no seasonable cause of
action. See also 1397203 Ontario Limited v. Qntario, [2007] G.J. No. 234% (Sup. Crt.) at para.
12.

[14] As for pleadings particular to defamation cases, the modern approsch, as articulated by
Raymond E. Brown in the Law of Defanation in Canadza, 2™ od. (updeted 1999), Toronto:

Carswell 1994, reiterates the test as being “whether the claim is sufficientiv clear to enable the
defendant to plead on it”.

{15] An imputation or meaning pleaded in a statement of claim will only be struck where the
defendant establishes that it is untenable or manifestly groundless, Lysko v Braley, [2006] O.1.
No. 1137 (C.A) at para, 17,

[16] To be actionable, the words must be reagonably understood by others in a defamatory
sense that tends to lower the plalotiff in the estimation of right-thinking merr bers of society or to
expose him to hatred, contempt or ridicule. Lawfer v.Bucklaschuck (1999). 181 D.I.R. (4™) 83
{(Man. C.A.) at para, 23.
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[17}] Regarding Libel Notices, the notices must “i&enﬁfy the plaintiff and ‘aizly bring home to
the publisher the defamatory matter”. De Gasperis v Bell Globemedia Publishing Inc.[2004]
0.1 No. 1222 (8.C.J.} at para. 4.

(18] In dealing with subsequent publications, Laskin J.A. in Miyr v. Toronto Star
Newspapers Ltd., [1997] O.J. No. 4960 held that “if words in a publication ar defamatory but do
not expressly refer to the plaintiffe, the plaintiffs are emtitled to Introcuce a subsequent
publication to show that they are the persons referred to in the earlier publicarion™.

THE LIBEL NOTICES
{191 There is no issue as to service pertaining to the TPS.

[20] The first Libel Notice was served on the DRPS on April 24, 2009 directed to its Chief, by
leaving it with an adult person at DRPS Headquarters, The body of the notce fndicates it was
served on behalf of Supreme Auto and specifically includes excerpts of articles published in the
Toronto Star on April 1, 2009 and in the Toronto Sun on April 2, 2009.

[21] A second notice was served on the DRPS on May 6, 2009 on behalf of Supreme Auto as
well as the individually named plaimtiffs with the exception of Justin Wiltshire. It asserls, atong
other things, that the defendants implied the owners of Supreme Auto were either engaged in
criminal activity or had knowledge that criminal activity oceurred at the premises of Supreme
Auto, and they failed to prohibit that activity from occuwiring. The notice demanded a pre-set
statement of retraction and apology.

22] Section 5(1) of the Libel and Slander Act provides that:

No action for libel in a newspaper or in a broadeast lies unless the p aintiff has,
within six weeks aften the alleged libel has come to the plaintiff’s knowledge,
given to the defendant notice in writing specifying the matter cornplained of,
which shall be served in the same manner as a statement of cizim or by
delivering it to a grown-up person at the chief office of the defendant.

[23] No notice was given within the limitation period on behalf of Justin Wiltshire. Section
5(1) is rooted in an action by a plaintiff who has allegedly been defamed. 1he defumation laws
in general protect defendants by imposing strict notice and limitation requircments on plaintiffs.
The limitation period has passed. The defamation claims advanced by or on behalf of Justin
Wiltshire must, therefore, be struck.

{24] A reading of 5. 5(1) indicates that the law dJoes not require a description of the
defamatory meaning a plaintiff atiributes to the uttered words. What is raquired is a written
notice spectfyiug “the matter complained of”,

[25] The defendants point out that while the notices quote articles published in the Toronto
Star and the Toronto Sun, they do not wmention those in the National Post, Globe and Mail or
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reported by Rogers Communications Inc., although these publications, or ¢xcerpts from them,
were later inserted into the plaintiffs’ pleading. According to the defendan:s, io the extent that
certain words or statements contained in the Statement of Claim are not Juoted in the Libel
Notices, no action lies.

[26] I disagree. Clearly, defendants served with a Libel Notice must krow with clarity the
essence of the case against them. The purpose of the notice is to allow for an appropriate
response. As noted in the De Gasperis case, supra, a notice must identify the plaintiff and fairly
bring home to the publisher the defamatory matter,

[27] This is not a situation as ocourred in the case of Siddiqui v. Canadian Broadcasting
Corp., [2000] OJ. No. 3638 (C.A). In that case, no words that formed the basis for the
allegation of libel were quoted in the notice.

[28] Inthis case, the words alleged to be defamatory ate identified in the Libel Notices. T find
that the notices contained sufficient clear information of the matter coriplaingd of for the
defendants to make an appropriate response. It is not plain and obvious that the notices were in
any way insufficient. This allegation by the defendants must, therefore, fail.

A DEFAMATORY MEANING

f29] Did the words spoken give rise to a defamatory meaning? In the context of a relatively
lengthy press conference, Chief Blair mentioned a business premise in Dusham Region identified
in the initial stages of the investigation. It was Douglas who, shorily thereazier in the broadeast,
identificd the business premise in question as Supremne Auto,

[30] Jtis argued that the words uttered by Chief Blair are not capable of bearing = defamatory
meaning. The video of the press conference shows that Douglas spoke at the invitation of Chief
Blair and in his immediate presence. Given the timing and location of Douglas® comments, the
words spoken must be taken together with those of Chief Blair, as one “publication”™, Taking the
words within the context of the entire press conference, 1 find it is not plain and obvious that the
words complained of in respect of Supreme Auto, ate not capable of brating a defamatory
meaning, Thus, this argwment advanced by the TPS defendants must fail.

[317 Can the words complained of bear a defamatory meaning against the individually named
plaintiffs? It is evident that none of the statements made at the press conference of following it
directly refer to the named plaintiffs, Yet, the plaintiffs allege that the plain and ordinary
meaning of Chief Blair’s comments suggest that Supreme Auto’s owners and operators were
engaged in the distribution of firearms and controlled substances. They further claim that, in the
context of the entire press conference, the clear implivation is that the principals of the company
were cither engaged in criminal activities or had koowledge of this and failed to prohibit such
activity from occunring. This, they say, constitutes a “true inpvendo™, as it iy well known within
the Durham Region that the named plaintiffs are the owners and operators of Supreme Auto,
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[32] The plaintiffs rety on the cases of Misir v. Toronto Star Newspapers, supra at para. 22
and Rupic v. Toronto Star Newspapers Lid., [2009] OJ. No. 101 (Sup. Cri.) at para. 28.
However, both cases can be distinguished from this one on their facts, In Adisir, while the first
set of published articles could not reasonably be said io relate to the plaintiffs, the subsequent
ones did, and when read together, it was not plain and obvious that the plaintiffs could not
succeed. In Rupie, the alleged defamatory statement contained sufficiert extrinsic facts to
demonstrate the words complained of were capable of applying to the named plaintiffs.

[331 That does not reflect the circunstances in this case. Here the artivle published in the
Toronto Star on April 1, 2009 initially refers to an atternpted assassination of a Crown witness
“last May” where gunmen opened fire on 3 car leaving Supreme Aute Group. The article goes
on to state:

The dealership wag raided by police yesterday, but Cameron said rothing was
found. Police think guns and drugs were being dealt from there. He sald “We
believe that there were firearms available there from people who frequented the
place, “Drugs as well®, Cameron said, *“lf was a place that tended to attract
unsavoury characters, but we're not making any allegations against the owners
of the place. [emphasis added]

[34] In my view, the pleading contains no reasonable cause of action i defamation by the
individual plaintiffy, Identifying the business location in this context docy not, without more,
defame the individual owners.

[35] Further, in light of the specific words of Cameron (even if stated « day later and by a
different person reporting on the same incident) any such inference or innuendo would be
negated. He specifically states that the police were not making any allegations against the owners
of Supreme Awto. In Hght of this and the words complained of taken as a whole, reasonable
people would not, in my view, infer that the owners were involved in illegn. activity; nor would
the impugned utterances be reasonably understood by otbers to lower the reputation of the
individual plaintiffs in their estimation. The stated imputation is, in the circumstances, untenable
in law. It is plain and obvious that the words complained of are not capable of having a
defamatory meaning regarding the individually named plaintiffs, Charles Wiltshire, Lamont
Wiltshire, Justin Wiltshire and Aaron Wilishire, Their allegations framed in defamation as
against the defendants, or any of thers, are struck.
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CONCLUSION

[36] In summary, the claims of the named plaintiffs, Charles Wiltshire. Lamont Wiltshire,
Tustin Wilishite and Aaron Wiltshire, founded in defamation, are struck. 1 feave it to the parties
to make the appropriate amendments to the Fresh As Amended Statement of Claim,

[37] The remainder of the defendants™ motions are dismissed. Sinee each of the parties has
been partially successful, there will be no order as to costs.

” Sandra Capnik T |

Released: 20100702
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