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[1]  Thistis & dispuic between an insurer and ts insured concerning the. right . coritral
litigation against the third pasty-allegediy responsible for the insured’s loss. The pottion of the
loss covéred. by the m’smau - policy bas been. paid by fHe: insurer. The sured retains o

o ¢]airi 4 et forts dedietible: The dheured has commenced-an action against the
rarty: asserung its own' claim as well ‘as the’ insurer’s. claim. Thednsursr waihts to' have
carriage of the aclion..

121  The analysis of this fssue réquirgs an examination of the ferns: of the policy, the
principles apphcabie to-:subrogation and the goveming anthorities. T will begin-with sons brief’

background,
1. TheFnets

/. 20, 2008, an expiosmn and fire-oecitied At an apartment building at-2 Secord:
At6. The insured, an automohile ealer called Toronto Honda; was storing 71
newcars in rented space in the: xmdelground parking lot ofthe building. The cars were damag&d‘
and’ could not bé 56 a5 new:- Toronto Honda made . cliim under ifs; pohcy and was paid
appmmmamly $L m:lhen in Oetobér 2008. This' tépresented the factory invoice price of fhe
Vi ; The inguirers ‘were subscgiientty ableto fecover about

$900; Oﬁl}maaivage forthe cars; 50 they Have a net: subropated claim of about $1 million.

[4).  Toadditicn, Toronto Hotida: wlaimed that it had suffered a lossiof proﬁts aya result of the
damage to the:cars - pamely, the difference Botween the tamufactuer’s price and the price at
‘which thevehicles could be sold o customers.. As well; Toronto Honda Tost the ability to scmc::




the 71 view automobiles and the oppértunity to resell trade<ins on those véhicles. Italso clatiied
a lossof goodwill:

[51  Asa resilt 6f the firg, & ¢lass action was commenced on Ogtober 2,:2008, on behalf of
residents and owpers:of property at:2 Secord Avenug, Class courisel in thit Action Were the firms
of Faleorer C‘hamcy atid Suits Strosberg,

[6]  Toronto Honda also retained these two-finins fo vepresent it'and comiienced this-action
on Apnl 21,2009:

[7}  Thestlass action was certified on April 23, 2009. Notiee of certification was published in
2 Toronto paper and was communicated to-all residénts of 2 Secord Avenue. The opt-ont dafe
was August 19, 2009,

{8]  Toronto Honda:opted out of the class action on July: 6, 2009 -as it wishéd 16 prosecute
this‘gction: separately.

{91  OnJuly7, 2009; anorder was miade directing that this action dnd the clisy'action be tried
‘together ot one afier the-othier. The pasties. agreed fo-common prodiction-and discoverics in the
two-actions:

{¥0] Toronto Honda's insurers took nio steps iny relation to thé ¢lads action. They did not-opt
ouit and, indeed, probebly had no right to-optout-as the insured had a.l:cady dories. Not did the
Insurcrs-commence 4 proceeding of thetr o,

[11] The itsiirers had been awars, sipce-June 2009, that Torento Honda had commenced an
action as avesult of the: fire; and that Toronto Honda. was mcludmg the insirers’ ‘subrogated
pmpcrty claimy in its a¢ an. There: werc communications between Falcongr Charney and the
insurcrs-or thelr adinster in June; July and October 2009, mf@rmmg this fnisurcrs that ihe. picperty
claim was béitg tncluded in theé setion bmught by the itsured. Falconer Chamey was asking for
the insurers file-with respect 1o the property claim so:that it ¢ould prepete for discoveries.

[12} A letier frord My, Chamcy to the ﬂdj‘llSlEI dated. ‘October 29, 2009, and marked’
“URGENT"; requested ‘subrogation doetirnents: for the upcoring dxscovcnes which Wefa:
scheduled to comence of Dedémber 4, 2009 This: fihally provoked 2 Tesponse: from: the
insurers;

[13] Tn Novembe: 2009, the insorers rctamed the fitm of MeCagie Boilack. That firm asked.
to e added. as cotnse] of record in the insured’s action, That request was. denied; as was g
‘mquest by. McCapné Bordack to pmhclpate i the discoveries. Falconer Charngy. took: the
position. thet ‘they would keep the insurers advised of cievelopments and: would consult with
therm, but that the ultiniate cantrol of the litigation would remain in the hands of Td oronto Honda.

[14} Bix:«dgys of dispoverics took: plaee in. December 2009, There had been extensive
productions: There were DUMErous: under& iings and considerable efforts have been made siice
that fime 1o ‘atiswer the undériakings, It is: likely" that there will be- follow-up ‘discoveries,
Falconer Cliamey and Sutts Sn'osberg have- engaged anid consulted wilh experts.




[15] This proceeding was commenced by Notice of App]lcanon served on: Augast 19,2010,

The insurers seek an order that they ave entitled 16 havc: cartidge and control of thig action “with.
a right of full and meaningful pasticipation in:the conduct of the .., action.... and fal ¢ontrol by
them of the uninsured claim. advanced ... [H.iHs actlcm] » Altérnatively. they ask for an order
that they, through their counsel, are entltlcd to have “full and meamngful participation”™ in the'

condiict of this zction and full control:of the submgatcd claim advariged in the attion:

2. The Policy of Insurance

[16] The insuratice:policy in: force st the time of the five was issticd by’ Zurich Instirahce.
Compatty L, dnd:Chaktis Isurance. Company.-of Canads, éach of which-subsoribed to-50% of
the risk. The insured'is the Bank of Nova Scotia; which provides floor plan financing for Ronda
dealers, Toronto Honda 3§ also.an insured under the policy. The: policy provided coverage for
‘property damage, but not for business:losges of consequeritial losses:

[1 7] The. Ppolicy was' ‘designed to prowde coverage for aitornobile dealerships and for financial
institutions, such as the Bark of Nova Scofia; that finance dealerships, It provided first patty
coverage on an all-risks Basis, For new’ vehmles, the insitrarice was based on the' factory invoice
‘price; as-cpposed to the dealer's selling price.

[18] Thepolicy appears to be a manuseript policy, as opposed to & standard fmm, ‘prepared by
Marsh Canadi Limited, the insimance broker on béhalf of the Bank-of Nova'Seotia,

[19] The: policy contains the following provision, urider, the heading “Reléase from Lisbility
and-Subrogation Clatse™;

“The Insurer, upon making any’ payment or dssaming lisbility
‘thetefor: inder’ this Policy, shall b sibropatsd to all rights of
recovery-of the Tnsured against any petson, -and 'may bring action ini
thie niame of the Insired to-enfotoc such sights.

[Ih:s paxagraph waives subrqgatmn agairist. affiliatss or
subsidiaries of the named insurcd and against other named insireds.
‘anid deslers] ..

Where the st amount récovered ‘after deducting the costs of
recovery is mot sufficient to provide a-complete indemnity. for the
lass or damage suiffered; that atnount shall be. divided betwiesn the:
]nsurer and thc Insmcd m the propomon i which the: loss or

Any yelsase from hablhty Entéred into by the Instired prior to 108
hereunder shall not affcet this Policy orthe: nght of the Insured 1o
recoverhereundct. .

{20) Iwill consider the featuresof this clause (the “Subrogation Jlause”) later i these reasons
when T considerthe plain Janguage-of the poliey. T will note, howevar, that this clause serves an
imporiant practical puxposc for the insurer, By meking the i Tnsiiret’s subrogation right available
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on making any payment or on:assuming Tiability to make paymeit; it hecotiis possible: ot the
thgirer 1o° brmg suit in the mame of the insured, and therefore to-intgrraptia limitation period,
before the irisurance claim bas been: fu!ly adjusted, settled o paid,

[21] I also:note that; in this. case, there is no: cvidence: of the insured. entering into amy:
agreciient with the i ingarer 2t the tine the Indeminity was paid, having to-do with recovery and.
subrogation.

3.  ThePositions of the Partics
(&) Insufers’ Position

{22 Theinsurers” position on this motion iy that (he Subwgation Clause; properly interpreted;
changes thé common: law rule and gives the insuret control of any litigation comenced against.
the third patty; Courisel for: the insurers submits that this is confinmed by the decision of the:
Supreme ‘Court of Canada in. Sonmerml w. Friedman, 2002 SCC 59, {20021 3 8. LR, 109
(“Somniersal™): He submiits that the main: appeﬂate decision relied upon by Toronte Honda; the:
detision of the Biitish Columbia Court-of Appeal in Fairell Extates Ttd v, Canddich Iridemnity
Co. (1990); 45 B:C.LR. (2d) 223, [1990]1 B.C.J; No. 720;aff’g (1989); 59D, LR (4™ 67, 11989)
B C.1. No..889 {B.C:8.C.Y (“Farrell Estates”), wes wrongly decided.

(b)  ‘Toronio Honda’s Positi

{23] Toronto. Henda says. that it is well-setfled Taw fhat until the insured Bas been fully
indemmified: for all its lossés, insuwred and unumu.red it i crititled fo control ; any lifigation agaifist’
the fortleasor — the insured is; as the exprassion goes, domdnus ftis; Toronto Honda says that:
fiothinig in the Subrogation Clauge: alters this position. Tt says ihat this s -established by maty
decisions of 'the Ontario. cowrts ‘and, 1§ Confinned by Farrell FEstotes. Tt says: that; propetly:
interpreted, Sommersal had nothing to do with the issue of carfiage-or: coritrol of thé Hitigation:

{24] The rcsolufion of this issue will require an analysis of both. Farrell £sigles and
Sommersal, but fitst iwwill e hielfitul 16 consider sorie general prmmples

4, Frantework aud Analysis

[25] In Sopuiersil, at pata, 43, Tacobucei 1., speaking for- thig: ma]onty, set out a-methodology
[or the analysis-of the issue belore the court. Te suggested that the court shiould-consideis

(@  the plain language of the insurance contract;.
M) inrelationtoithé terms of that contract:
)  thespecial principles of interpretation; and
@)  the general principies of law applicable ti insurance contracts;

{©  the views of other courts; and




(d)  particularly in the case of pubhcly reguliated: insurancg coritracts, the wisdot of
the policy that will result from the inferpretation adopted by the court,

f26] DIwill adopt a simitar analysis, althiongh in shghtly differenit order; Twill begm with ‘itetn
b(H), the gerierdl pnnclples of law applicable: to-ifisurance contracts, because in my view the
Subrogation Clansc can best be understood in‘the context of the cormon Tayw backgrouad.

[277 The pnnmple of subrogation i3 ong of the:four corerstoties of insurince law. The others:
dre fngurable intersst, g,ood faith and mdemmty Not all-of these principles.come infé play in this.
case, but it will be Belpful to bricfly mention them.

(i} Insurable interest

[?_8] Th order to tecovér under & policy of property’ isurauce, the insured must have an
insurable interest in the. subject matter. He or she.must be so-placed with respect 1o the property:
as.t6 have benefitted from it§ existence and prejudiced by its desiruction:: Kosmopoulos v:
Constitution Insurance Co. of Canade, [19871 1 $.CR. 2, [1987] §.C.J. No: 2. Toronto Honda,
cleatly’ ‘has an insurable interest.

iy Litmost Good Faith

[29]  A-contract of insuranceiis-a contract of the itmiost good faith: Whrten v Pilot Tnsurauce

Co,, 12002] L 5.CR. 595, [2002] 8.C.J. No. 19: The: duty of'go 18 tiegiproeal. I 1s
genexally accepted that the duty af pood faith exdsts both before fhe siaking of the contratt zhd i
its performemice. The insurers in this case say that Terouto Honda breached ifs duty of good faith
by excluding the fnsurer from meaningfil parhmpatmn in the lmgahon

(i) Coittract of Indefnmity:

[30] A policy-of insurance: is 2 contract iof indemnity: That principle was cxpréssed in thic
frequcntly-mted decision of Brett L.} it Casteliain v. Prévion {1883),- 11°QB.D. 380 at 386, 52
LIQB. 366 {C.A.):

The very foundatmn, in my melOIl, nf evt:ry Iulc whmh has becn’

'msuzauoc contained in, & ma:ﬂna ‘ot “fire po y i5 & contract of‘
mden:mty, and of mdemmtyﬂnly, _and that:this contract means that
the-assured, in ‘case of 4 loss.against which the: pohcy has bisen
made, shali be full ‘mdemmﬁcd but s‘naﬂ never be; more than fu]ly

ever 4 propomtwn is bmnght Fcnward wh:tch- at vanmce w:th 1t,
that is to say, which either will prevint the assured from oiftammg
a full indemnity, or which will'sive tothic assired more than'a full
mdcmmty ‘that: pmposmbn Hinst certamiy b Wiong.




I31]  That being said; an insirance: pohcy 154 contract of mdemmty “gecording o its terms”,
The teems of fhe pokicy nvariably address the circumstances in which, indernmiity is:reqjuired, the-
extent of the indemuity provided, and the consequentes ﬂuwmg from the indemnification. The:
tenng of the policy miust be exatnined to determine these matters. I will retiim 16.the policy terms:
shorﬂy

(n;) ;g’;;ﬁmggtivﬂ?

321 The real battleground of this application is dbout thi «consefuentes. of the:principle of
subrogatmn. This principle ‘tandiites that, hawng indemnified: the ‘Insured, the: insvrer 'is-
‘Subrogated 1o its: nghts and is: entitled to ‘exercise those nghts in, the name of the insursd, The
nature:of theti g’nt of stibrogation was' ‘deseribed by Chancellor Boyd in the case of Nativial Fire
Tvwraned Co. v McLaren(1886), 12-0R, 682 at 687, [1886}:0.J. No. D8t par, 10°

The doctiine of: m‘bmgatmn i8 & credturesof equity not founded on
contract, it arising out of th 'rclatmns of the patties. i Catsés of
insurancs where a thizd party is Hublé t6 make good the loss; the
nght of subrogation depends upon and is repulated by the broad
underlying prineiple of seeuring full indémnity 16 thé insured, on
thi oné hand, and on the: other of holding him aceouniablé: as.
trustee for any advantage he may obtain over and .abovc‘
compensation for his Joss, Being n equitable right; it pata '
all the ordinary insidents of such rights, ohe o whlch is: t.hat m;
adnnmsﬁermg rehef‘ the (,ourt w;ll regard 'not so much i 'ejform as,

et thmg 15 to see that e holds any surpluos Fc:vx the ‘i:;enesf’t of’thc:
insurance company. In-he casc in hand the platntiffs ars in somie
SENse surcties, by way ofcolittast with the wrongdoers, who arg
primarily liable, just as: the: defendant: may be' in sonie serise. a
tiustee for the instiers of any stich-overplus. But it-appears 10 me
16 be a begging of the quesﬁan to asyért thet he Is 3 tristee from
the timie: of*paymeat by, theinsurers.

[33] Inthe same case, &t para, 13, Changellor Boyd gonfirmed the prineiple thet the insirer
hias go right &f subrogation unti] the insired hias been fuily isdemmified:

It is laid down in Kyries v Kyner, 6 Watts (Pean’) 221, that there
cai be nig Fud ‘thing as subrogation 1o the tight of a party whose;
cleim 15 not wholly: satisfied. The Coutt it is said canriot interfere
with his security while part-of his debi remnains unpaid Ma.ny other
cases to the [ike effect arc to be found in Sheldon on Subrogation;
séc. 127. This pnnmpie appears o have guided the decision of the.
Cowrt-of Appeal in Commercial Uniow Assurance Co. v: Lister,.
LR 9 Ch. 483 T find it is- stated in Mr.. Bunyon's book: ot Fire




Insurance, 3rd ed p. 128, thet the nght to ‘subrogation ‘does not
arige unlil fil] payment, Satisfiction of indernnity is provided for.

[34] “Fully indemnified™ means-not only: indemnified for all losses coversd: by the pohcy, but:
also indemnified for unipsured Josses, such as the insinéd’s deductitle, Tosses in exvessof the
policy Inmts and losses (such as business losscs) that arg not covered by the ‘policy.. This
principle has been follewed, in the case of non-maring msmanoe, in.numerous Canadian cases;
see Globe & Rutgers Fire Insuremce Co, v: Truedell (1927); 60'O.LR. 227, [192?] 0.], No. 24
(B8:C.{AD), rev’'g (1926): 59 O:L R, 444, [1926] O.J. No 54 (8.C.); Ledingham . Onmrxo

{Hospital Serviees Commission), [1975] 1 8.C. R. 332

[35] At common law; it was well-settled that until the insured was fully mdemmﬁed for, alt
losses, the instiret had 1o rights of subrogation. The law on this issue was. summarized by the
Supreme.-Court of Canada in Semersall at para. 53;

<. Thas long been the law, in 1he absence of céntractual 1erms. to-
the centrary, that. the insurer's zight of subrogation will not atise
until ‘the insived has been fully indemnifiéd: Pacifie Coyle
Novigation Co: v. Ruby General Insurance Co. (1954); 12 W W.R.
INS) 715 (BLS.C ) Ontario Health Insurance Plan v: Uhnited
States Fidelity and Guaranty Co. (1 989) 68-OR. (2d) 190 (C. ALY
Confederation I.zfe Insurance Co v, Cant auston {1989), 38 C:C L1 1
(B.C.CA) Theinsurer may not. control the process :of litipation
until this full indemmity has been. mét: Clobé & Rutgers. Flré
Inmance Co. v.Truedell (1927), 60 O.L.R. 227 {8.C, App. Div.).
Thus; in‘equity, Scottish & York would ot *yet be: mﬁtled toassert:
OF pursue: a subrogatcd claim: in. this case since. they have not:
indemnified the insured fully,

[36] Sec also Kellar v. Jackvon, [1962] 0.1 No. 78 st pata. 4 H.L. Yin whith this: ‘quote from.
the 47 edifion of MaeGillivray on Insurance Law was referred to:

The gssured is entifled to conttol any proccedm&.s bmught in his
name uifi] tic has received: camplcte Indemnity, that s to say,ifthe
insurcr has not paid what is in fact a complete mdeﬁmuy for all
damage ihsured or uninsired arising from the same catise of’ action
as: the damage ‘in Tespect of which payment has been paid, thie
assured rernains domirus litiy until he hds fecovered a complete
indernnity and if he undertakes o prosecite his claim forthe whole
damiage; the insarers cantiot nterfete. The assired must condpet
the litigation with the proper regard for the insurer's: interest and
will be liable in: damages for-any miisconduct for any-abandotimient
of tights.

[37) Inmany-arcas of insurance, the rigours of the common law are frequenﬂy softened by
contract, by statutc; or by both. The requircment that the insurer cannpt suhmgatc vntil the
insurcd hay been fully indemnified ¢an load to practical concerns where the nsured is:



disinterested or dilatory in pyrsuing legal action. The insured has an obligation to pursis the
claim against the third party until such time as the iristcr' is-éntitled to-and in fact docs conitrol
the-claim (se¢ Sompiersal at para. 54), but the insurer’s subrogetion tights gy be put injeopardy
if the insured fails to do so: h -

[38] In the casé of fire msumnce pohcws, s. 152 of the Insurance Act; R.8.0:. 1990,:c; 1.8, a
provision that is not dissimilar to the wording:of the-Sibrogation Claiise, statcs::

(1) The insurer, ‘ipon. miaking b payment or assuming liability
therefor under & contract to-which this Pait applis, is Subrogated:
t all rights of recovery of the fisured againstany person, and may
bring action in:the nare of the insured to enfores such rights.

(2)- Whete the net amount recovered, afier deducting the costs of
Tecovery; is not sufficient to-provide:a complete indemnity. for the:
loss or damage suffered, that amiount shall be:divided betwees the.
Ansurer and the thsiired, in: the propoﬂ:mn*. in which ‘the: Ioss or
damage has been borne by them respectively

[391  Inthe case of automiobile insurance, (he provisions ars sven moié extensive:

278. (1), A fsurer who-miakes any payment. o assumes liability
therefor under a contract is subrogated to all sights-of ietovety of
the insitred againist sy person afid may bring action in the name of
the insured ‘to-enforee those rights.

{2) ‘Where the .nct amount recovered whether by action or on
settlement, is, ‘after deduction of the costs of the recovery, not
sufficient to' provide complete indemnity: {61 the loss or' damage
suffered, the amount temaining shall Be divided between the
ingurer and the: insured in the proportion in which the 1os§ or
darnags has been borne by them.

(4): Where the intersst of an insured in any fesovery. cxcesds that
referréd o in subsection {3).and the insured and the insurer catinot’
agroc as to, -
(2) the solicitors to be instructed to bring the astion in the name of
(b) the-conduet and carriage-of the action orany natters peftainitg

thereto;.
©) any offer of settlement or the apportionmient thereof, whether
action has besn ¢ommenced or not;



{dy the acceptance of any momey paid inte -cowrt of the
appotticnmnent thetdof;
(c) the apportmnmcnt af costs o

cﬂher e / e S :
detennmahon of the mattets n cfuesuon, -andthe comt shall make
suck order 4s it considers reasonable having rega.rd fothe interésts:
of the ingured and the dnistrer in any recovery in the: action or
proposed action or in any offer of setileiment,

(5) On. an: application under subssction (4) the only parﬁesﬁ
entitled t5 notice and to: be ‘heard thereon 4re the insured and the
insurer; und no material or cvidence used or taken iipon! the
.apphcanon iz gimissible npon the trial“of an action brought by or
-against the insured or the instirer;

{6) A settlemegt or clease: given before or afler an action is:
brought does niot bat the: nghts of thensifed orithe insiter, 45 the
Gase: ay be; usiless they have concurred therein: [Emphasis:
.added]

[40] Whils the policy in issue 18 an all fisks policy, 45 dpposed fo:a firé insurance policy, the
Subrogetion Clause effortively copies the language of 5. 152 of the fnsurance Aet.

[41] The issueis also-frequently addressed by contract. T turm 16 the contiaitual langiisge wised
in this-case.

®

{42] 1 bave set-out the Subrogation Clause at’ pava. 19; above, There arétiwo. operative dspédts
10 this ¢latse;

e of the Confrast

Ihe Plain Lang

(a) the insurer 15 subrogated to the: tights of récovery of the msured and gy biing.
action ii-the name-of the insured on-making any payment or assummg hab:htyi
thercfor wider the pohcy; and’

(by whete there: is I¢ss than a full TeCovery of itisured and uninsived losses, the
amount recovered is pro-rated belwein insurer and insured.

‘[43} Both provisions altér the tormimon faw, The fifst pestnits the: IASUrer to- Eomimence an
action against the third party even before the Joss has been fully paid; s long as it has either paid.
part of thie- loss or hag assumed an obligation to-do $o: The seécond provision. modifies the
.msumd"s cOMIon law ennﬂf:ment to-a‘complete indemnity for all insured and minsured losses

Y The reférehité 1o 5. 261 reférs to co-insurance-and deduetibles.



before the insurer is entitled to recover anything, The Subrogation Clause alters the common
law, discussed below, by permitting the insurer to share the amount recovered with the insured,
on a pro rata basis, where therc has'been less than a full recovery.

[44] As]have noted earlier, the policy contains no express prows:on about the right of either
party 1o control the hugat)on In particular, there is no provision, such as s. 278(3) of the
Insurance Act, giving the insurer a right of control. The question, therefore, is whether the
insurer’s entitlement to be “subrogated to all rights of recovery of the Insured” and 1o “bring
action in the name of the Tnsured” to enforce such rights, carries with it the right to control the
litigation.

" [45] This takes me to the principles of intérpretation of insurance policies and the applicable
case law on the issue.

(©)

[46] The starting place: for the mtezpwtaﬂon of an insurence policy is the language of the
contract. itself, described by Iacobucci I. in Sommersal at para, 46 as the “first and most
important matter to be examined in interpreting its terms.”

Initerpretation of Insurance Contracts

[47] It is well-setfled that in the interpretation of insurance contracts, any ambiguity in the
policy will be construed against the insurer; In Somersall at para. 47, Tacobucci J. stated at para.
47

The applicable principle of interpretation is that wé interpret
insurance contracts conitra proferentem; or in favour of the insured.
In Non-Marine Underwriters, Lloyd's of London v. Scalerd, [2000]
1 8.C.R. 551, 2000 SCC 24, a1t para, 70, in comments reaffirmed in
Derksen v. 539938 Ontario Ltd., [2001] 3 S.C.R. 398, 2001 SCC
72, the Court said 1

Since insurance contracts are essentially
adhesionary, the standard practice is to construe
ambiguities against the insurer. . . . A corollary of
this principle is that "coverage provisions should be
construed broadly and exclusion ¢lauses narrowly”,
. Thercfore one must always be alert 1o the
unequal batgaining power at work in insurance
contracts, and interpret such policies accordingly.

[48] The confra proferentem principle is a rule 6f interpretation and not a rile of law. The
court should begin by considering the language of the policy and endeavour to give effect to the
plain meaning. Only in cases of ambiguity should the contra proferentem rule be applied.

[49] One might ask whether, in the case of a manuseript policy prepared by the insured’s.

broker, the rule shonld be applied at all. By signing the policy, however, the insurers adopt the
wording as their own, In my view, the contra praferentem rule does not come into play in this
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«case, sinee the: language-of the policy'is not ambiguous. The policy simply ‘does not address the
isstie:of which party has control of Imgah on agatnst the third party,

(&)
(1) Larrell Estates

150] In'Farrell Estates,  fire bicke otilin the plaintifPs bmldmgas aresult.of the-negligende
of roofers who were: doing repairs; The insurers paid fhe: claim wrider their pohcy, but the
platitiff had an nninsired claim, The insurérs commericed An action for their s :
Not: redlizing, that this had taken place;. the ‘insured commenced an action for its: uhinsured

damapes. This igsuie before the eotirt was which: patty had the nght 1o sonitrol the: fitigation.

[51] T particular, thc quesﬂon was whether s, 224 of ‘the Insarunce Act, RS.B.LC, 1979, <
200 had changed the common law with reapect lo subrogetion. That section-was in submua.lly'
the saime latpuage as 5. 152 of the Ontario Musurdiice Act.

[52] Prowse.J,; s'she then was, of the Briti ; Columnbia Supreme Clourt, observed that fhere
was nio doubt that 8. 224 had effeited 3 chang .in the ¢ommon law by providing for aright of
subrogation: where therc had been only. paitial indemnity of the insured. She'noted, However,
that certain Gthér provisions.of the B.C, Insurance Act, dealing with: motor vehicle insurance;
expressly dealt with circumstances in whlch the insurer would be given conduet of ths sction.
These appearto be similas to the provisionsiof s 278 Onitario Insurance-Act; which Thave
highlighted -above. -Justice: Prowse: noted that i1 15 ht of these prowsmns, the- absetice: of &
specxﬁc: ‘proyision in. & 224 Eiving: control, of the; litigation 1o the ihsirer suggcsted. that the
instirer-didnot have suchazight.

[53] Afier reviewinp the authorities; Prowse J.. toncluded that 5. 224 had st . ctidpged the
commion Taw position that the insured-was dominus fitis until paid in full, She stated af para. 81

The Legislature, In coacting s, 224 of the Jnsurance Acr; Hag
unigiiéstionably changed the commbn luw with respect’ o
subrogation. In paxtic:ul_a:, $: 224 has given the insurer the right to.
commence ‘action: in. the rame of the insured "of aking any
payment or assuming: liabllily. therefor™ under a confract of firc
instirance, Thiss the dnsiirer could, ' theot, pay the instred $10:00
on a-one-million dollar: loss, and the Tnsurer would fhien be entitled:
to commiencs action. for "al] rights of ‘feecoveiy" to which the
insured was entitled: But:Lam unable:to conclude that the insurer's
right't¢ conimetice aetion wnder s, 224(]) was tnterded 10 abmgate
the insured’s right to contro 1:the 1 itigation, should he'choose 1o do'
50, unfil b is fidly: tndempified. This, while 1 do hot. agree with.
the: statements in. cases 'such as Shemdmz that 5. 224(1) did fiot
changs the cominon: 1aw, 1 shate the view that éxpress:and precise:
lanpuage is required to-take away’ rights which the insured enjoyed.
at:comion law, Inay view, the ihsured's right at commotn law 6.
‘be domirus:litis unti]l fully indemnified. hias not becn abrogated by




& 224. The word. "subrogation” in s, 224 cannot be given its
common: law; meanmg, sinice the effect of 5, 224 isto change the:
comamon law meaning in certdin respects. Those gchangey are,
:ﬁtsﬂy, to pc;rrrut the: ‘insiter to take action without first

fifying the insured, -and, secondly, fo allow the znburer o’
share in the proceeds ‘of recovery without indemnityi g the
insiired, This conclusion s strengthened by reference fo sections:
2TU3) of the Insurance Act, and s, 225(3) of the Dnsirarice {Molor:
Véhicle) Act, forthe reasons Thave. already-given.

Hiv-his. case, therefors, 1 conclude that-the- msured, who is actively
agserting’ his ‘tight to control the proceedings, is domtimus. Tifis:
How"'vsx, in order to avoid the prejudice referred to in the drrow
: on; and 10 preserve any potential nght of tecovery agmnst the
additional defendant in the action commenced by the nsurer; 1
conclnde that the action which should proceed is that comimenced
by thé insuter. I'am advised that a Hrmitation period has intervened
which woidd preclide ihe ngured, i the. action be comitiehesd,
from addmg the second defendant, I, thercfore, conclude thaf the
insured is dominus {itls in the action commeneed in his: narme by
thé 1 insiirer] and, assuch, heis titled to instruct his own counsel
and carry on accordingly. Obviously he is obhged to. protect the
intefégts of the ingurer in proceeding with. his litigslion, His
counsel is fulty aware ol that fact:and has stated his interition to-do
805 and to cooperate ‘with counsel for the defendants,

{54] The British Coluriibia Cowt of ‘Appeal. dismissed 2n appeal from the decision of Prowse:
J., and held that 5. 224-of the' Buitish Colutubia Jnsirants Act did not altér the commion law
‘position—at para. 228:

8o, dt is, in my opiion; the sounder view, .as well 4y the better
~view under the wording to conclude that the gommon faw position
as ip -enfitlement to" control of the action for recovery remains:
inchatged Oy 5. 224, 1f the insurer wishes to control the Jiigation
then the-contract of insurance must, prowde for-complete indemnity
of the insured, and the complete: indemnity must be paid, The
result is that'if the insurance conttact provides for a deductible then.
the: ihsuréd rather than the insurcr Will control the litigation, I
supposc the insurer could gain control by waiving he deductible, if
that seemed wotthwhile,

[55] The Courtof Appeal obscrved that there were provisions in the contract of msurance that
were: in snbstanually the same terms as §. 224 and her thart they shauld be gwern the same:

In' my eplmon whete Statutoty langiiape is racked inthe insurance
contract it.should be given the same meaning in the contract-as in
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the statute unless ‘there is somet‘nm;, which. compcls & Giffecent’
meantp, [ do not think in this Case: that the parties ‘could have:
intended otherwise. Twould reject this:arpumetit.

56] I respmtﬁﬂly agree-with this observation as concerns the intetpretation of the lanpuage‘of
the goniract in thecase before me. ft-appears 16 “frack™ the: statwtory languageof s. 152 of the:
Tnsurance Agf and showld be givena similarir forprotation; I recognize that the: policy in this case:
i an gll-risks. pohcy ag opposcd tia fiie policy; bif it appears to have adopted the language of's.
152,

[571 1lalsorespsotial adopt the conclusion of Prowse J, and of the British Colimbia Coutt: of
Appeal. that the-omission i ins. 152:of Tenguage similar to'what appears. in:s. 288(3) of the:Ontario
Insurance Act supgests that the Tegislatime did not -itend the insurer to have: «control of ‘the
litigation inthe caseof fire insurance, unless the insured Kad been: folly indemniBed.

[58]  The question then, s whether the commion Jaw hias beeri changed as & result 6f Soniersial
Tt now o that decision.

i) ‘Sommersal

[59] Th Somiersall, the insireds hd been in 4n autormobils decident with a motorist who was:
underinsured, They sued ‘that motorist amd entered hintoa:setilement agreement, referred to asia
“limits: agroement” whereby thay tindertook not te proced ay,amst “that; peity Tot atly amount i
EXOESS of fhe insurance limits. The insureds also had their own insurance policy, which contained,

a “Fainily Protection Endorsemont”; providing insurance for damségies catsed by’ iwiderinsired.
-motonsts Thepolicy gave coverage if the insured way “legally entitled to recover” from the:
uniinsured motosist, The josuredsimade a claim undes their policy and whien the insires fefused to
‘pay, they commenced ahaction,

[60] The majority of the Supreme Count of Canada, Binnie 7. dissenting, held that the.
plamhﬁ's had not breached the: ifisurancs. contact and -that the. linits' agfsement was not a.
violation of their obligations to-the: insurcr. The: insurer had, 4t that time, no subfogation rights;
since the tnsired had not been fally indemnifiéd, No subrogation: rights bad -therefore been.
impaired. The words “Jegally entitled 1o recover” had to be read as beiug the rights that existed.
At the timie 6 the motor vehicle-acciderit.

[61] ‘Themajority ofthe Supreme Court, havmg concluded thet the language of therpolicy did
ot preclude the: limits agreemen : dealt with the insiirér’s afpiinients that the: Himity agreerent.
interfered with the insurer’s rights of subrogation and was a breach of the insurance contract.. Fo
this extent; the dbservations are obiter, although r that Tacobuce J. (and Binnie I, who
dissented on this issue) regarded it as an important point of piirciple.

[62]  After dzswssmg the. approprizte ana.lyucal #bproach and revxemng the, applicable
pnnmplcs of insurance law, lacobucct I, discussed the substantivelaw of subrogation, and noted
the following pnncmles at paras. 50: wd 33-54:

First, # is important to kecp in'mind the underlying objectives of
the doctring of ‘subrogation which are 1o enstre (i):that the insured



Teesives rio-more and no less than a full indetndty; and: (1) that the.
loss falls on the petson who:is: legally responsible for causing: it:
seg Birds' Modern dhsurarce Law(5th ed. 20013, al pp. 289:90; R.
H. Jetiy, Understanding Insuremce Law (2nd ed. 1996), af P: 602.
‘The doctring of subrogation dperates fo ensime that the insvred.
tecelved only a jisst indemnity and docs mot profit from the

Second, it has long been the Taw, in the absence -of contractual
ictms 10 the contrary, that the in ight 0 rogation will not
artse unfil the insyred has been fully indemmified; Pacific Cople
Na igation (o, v, Ruby General Iisurdnce Co. (1954), IZW.WR.

(N$.) 715 (B.LCSIC); Ontario Health Insurange Plavi v, United
States F:delzty and Guarinty Co, (1989),68 O.R. (2d) 190 (C.AY

Confederation Life Insurance Co. v. Causton{1989), 38
(BLC.C:AL). The insurer miay not control the process of hmganon
until this full indemnity has been: met: - Gfobe & Rutgers Fire
Insurance Go: v Tryedall 1927), 60.0LR, 227 (S Lol App. Divly.
Thus, in equity, Scottish & York would not yet be éntitled fo assert
or pursu¢ =’ subrogated ¢leim in ‘this case since they have not
indemmified the insured fidly.

Thaxd, the msurcd is phiiged to pursue any claim it has againist a
¥, ' time-asithe nsurer is entitled 16 and does
asgert ﬂon‘!xol t}f the:claim; inigood faith, .

[63] He then obsérved that s the right fo Sibfogation ini‘thie particiilar casé bofore bt was
; govcm::d by contract, the language of the: contract itsclf should be: examined, The clause n
‘question is:similar to thi clause at issite in the'case befote . It provided: :

Where. a claim is made under this -endorsement, the Insmer is
subrogated 16 the nghts of the chgﬂafe claimant by whiom a claim is
‘made, and may maintain -an sction I the name: of that petson
eagmnst the inadequately nsured mototist and the persons referred

toin paragraph 4(6).

[64] Tacobucei I, then made the foﬂomng observations about thiy “claise; which: .arg
parucularly relied upon 5y M. David on behalf of thé insurers in this CREC, &t paras. 57.59:

Clanse 9 of thiy contract provides {iat; upon the maicmg of a:¢latm
by the isired wunder the SEF 44 coverage, the insurer (a). %5
.subrogated" to the insured's rights, and (b) 'f'may ‘aintaan™ an’
‘action in that person's Dame. THis élause sets oit, in thefrst, place;
therelationship between the insurer'’s tights and the claimant's ght
85 identical dpon the making of 4 claim. In the second place, it
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‘permiits-the fosurer 1o maintain whateVer acton skists at law as-a.
result-of this-identity of rights betweor insurer and fnsured: What it
does not appearto-do'ls impose any 'Ob}.:gautm upon. the insured o
‘himself majntain or preserve the viability of that action. Infact,
nowhere in clause 9 isthere lanpuape thaticould reasonably ppGr
to: 1mpose any obligation upon the ingured at all. The subject of the.
citire claise 1% the insurer,

Baving poted. thet; this: clause clearly means 1o uvoid part of thic:
Common law stais guo.and its embodittient, in the prasent comtext,
g, 27, (1) f the Instiraice Aét, By making the subrogation right
of the jnsurer contingent upon ‘the makmg of a claim, the.
-reqmremeut of “indemnity is' cleafly meant to be waived. The
insurer need not wait until 1t hds ‘agroed 16 ‘cover the insurcds
-damages befotd ASSEHNg: its. subrogation riphts and diréefing an.
action in the name of the insired. Tt- miay begin as $0on s the:
insured:miskes the claim.

insiirer assumes- comxol Ihc ifistiret g ay" mamm an action in
the msurcd s name. Thus, it the msumd wore o1 rmg an- acnon,

successf'u]iy, :fhe. msurcr would m)f be a.ble 1o ciaum auy
interfererice with its subrogation ng“hls The- sitaation is o
dlfferent i respect of reachmg a setﬂernent such s the Limits

ith Equity
re:qmrm ufi-hlm, the insurer cannot. complmn of the msurcd’s ownt
diligense; in speedily and. successfully resolving the' underlying
dispiitée. {Emphasis in-original

[65] lacobucci.J, found thatncither this clause; nor an nsmgmncnt clavge, pmuded g basisifor
atpuing that the himits agreetrient was 4 breach 6f any conttactual right of the insurer,

[66] In my respcctﬁxl new, thert: 1s nj thi

e and umnsured clalms The qucsuﬁn Was.

:agamst the thmi party for rccove:y of’ both 1' §
simply not:at igsue;

671 Badit beeh the intention of the Supreme Court to-overrulethe prmczple that the insiired is
doniinus litis until Folty indemmified, or to efféctively overrule the decision ‘of the: Court 'of
;Appeal of Bitish Coliunbid in Farrell Estaiss, Twonld expect the conitt wold have sald §6:



{iif). Other Cases

[68]  The weight of authority supports:the conclusion, expressed it Farrel Estates, that the
insured is domirmss Litis wntil fully indemnified:: Kellar v. Jackson, above; Wellington Iisurance
Co. v, Beaudom (1992), 11 CC 1L, (2d) 12‘, 'No 938 (Geni’.}iv) Provem}wr etal.
OF 1 : g il v, g

';'I 3 No 45? (S C ;3 Portugﬂax ) Canadzan (Tororzio) Credzt éfz Ll v Cumis General‘
Irsurance Co. (2006), 41 C.CL1.(4™) 124, ]2006] O.J. No. 3488 (S.C.3).

5. Application to this Case

{69}  Having considered. the foregoing principles and authoiities, 1 come to ‘the: fallﬂwmg-
Gonchisions,

Appeal in erell Esra:es wnﬂrms that the msured is i control Df the: lmgahcm m dommus
Zitts; unitil it has been fully indemnified forits insiired and najtisured losses.

[71]  Second, theré is mothing ifi the plain Tanguage of the Subrogation Clauss €6 ltét the
insured’s night' t6: tontrol the: imgatmn until such time as it Has been: fully indemmnificd; The.
Sitbrogation Clause is: simply siletit on the issiie;

[72] Third, thetc is fo tedson to imply-a prov,lslon giving the insurer the:fight of control in
order io give busibess.cfficacy fo the contract, Nor doés an entitlement:to Gontvol the 1mgauoni

follow by necsisary xmph{;anon from the insirers’ "ght to be subrogated. o’ the rights -of the:
insured and to bring action in thename of the insured. In this ropard, | agree with the observation.
of Melvin J. of the British Coluribia: Bupréme Court in.4ffiliated FM Insurance Co. v. Quintette
Coal Lid {1995); 33 CCLI 2d) 187; [1995] B.C.3: No, 2312 (B:C.8.C. )t para. 15:

an insurer catinot be: subrog&ied 1o rights'which have no mnnechon
with the sub;ccbmattcr of insurange: see MacGil{wmy &
Purlcmgmn ot Fisurance Law, 11th od., pata. 1158..1 note; in this
respec*t, that Lord Justice Brett in (’asrellain v Presion, supr, as
quoted in Conjéderaﬂon Ii jé Co. Lid, % Caiston,. SUpra, ‘refers 1o
the sight of subrogation to recovery for the loss "against which the
assured is msuied" See dlso Ivamy, Genergl Pr wiciples of
Insurance Law, th ed., p. 501:.

The effect of payment is'to subrogate the insurers to
the vights of the assured in respect of the. subject.
mzttér [of the policy}.

[73] Theright to be “suhroga.ted 1o the 7ights of the insured” means that the insirer is entitied
1o:stand in the shoes of the insuwred for the purpose: «of asserting ihe ipsured’s legal rights agamst
the third party. It dogs not mean that the insurer is catitled to- assent claifis of the insurad in
which it Hias n6 interest,



741 merh Jheeffect of the Subrogation. Clause; ipcluding the right of the insurer to share

ortio) in o5 with aty of good 4 ;.mﬂreqmrememsmd.
althnugh in control 6F the lxtzg,atwm 1o consider: the insurer’s interests,: to keep: the: insurer
informed, conce:mng the status of the ;h_ttganon and concerning major issucs inthe. hbgatten,, anid
16 conistlt with the fhsurer with fespett1o the prossctition of thelitigation.

(75 Fi f th, for theTeasons ‘below,: tis ot neccssary for'mi to consider whether the court has a
residial d1sc1'etibn, in appropriate cucumstances, to: gwe the insuxer control of the: litigzation, even
where-there is no cxpress  contractual or statutoryprovision,

{76} Counse] for the TRSUrETS sub:mts rhat if 1 have dmcwtmn asio which party hiss Sartiage, it
: A larges ‘ claim for property-damage
@s opposed to Torotito Honda's sriallér ($700 DGO) “oft™ slaim for Business losses. There is no
evidenoe before me o show that Toronto Honda's business Joss claim is any less recoverdble
thari the property claim;

[27] There are, as well, other factors, including:

. {he iristited has been diligent in pmsv.ung claims on beha]f of itself and the ingitters
~ this action was commenced almost two-years ago end is well'advanced;

- the insurcrs: delayed for over 15 months after the: fire before opening up
discussions: ‘about: subrogatmn and. these were prompted. by the initialive of
counsél for the insured;

& this application was 1ot copunenced until. August 4, 2010; wiors that two years
after the fifé;

e apreatdeal of time and effort has alicady been expenided by Toronto Honda, sind
its counsel, in pursuing the claim; -

s ‘Toronts Honds, and fhe msurers, will Benefit from the fact that Faleoner Charsiay
and Sutts Strosberg act as clasy counsel and have coniro! 6f that Jitigation as well,
resiilting in tost-savingand otheér synergies: and

2 there ds nio suggesnon that the insurers' position bas been-or will be prejudiced:in
any way by leaving eardiageé with Falconsf Charney and Sutts Strosberg, who.are
unguestionably qualified to actas counsel;

[78] 'There may b cases where the insuber’s intéfest is. 5o vastly disproportienate to the
insured’s iterest that it would be marcasonable to ellow the latter to have: control of the
Ntigation, This 1s'nét-such 4 ¢ase.

[79] Stxth; a5 this is not aregulated contract, the policy considerations referred to'by Tacobucci-
1, in Sommersal ave not partzclﬂaziy pertingnt. I do ote; however, that i Poriuguiese Canadian
{Toromo) Credzt Uman Lz‘d v {’umzs Geﬁerai In suranee: C’o abovc, Pere.]l I obsewed that fnere

45‘
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It Seoms 10 e that the -uride rlymg pnnc:ple to tlns mle that makes

third: party - salutary f Teast: thraé :césons 1St urm}. fully
mdemmﬁed seems. and fa.u' that ﬂ'aa msuned shouid be. abie

the msumd Thud, thc rule avolds the cvd of a mu!uphc:ty.of "
proceedings:.

[80]  Seveniks; it would bé 4 simiple-miatter-for the insyrers to'amend the Subrogation Clause to
2lter the common law position:and to- give catriags to the fnsurers, if they wishied fo do $6. This
very ‘point was madc nemly 50 yesrs 4o by Schatz J. in Kellor v. Jackson, dbove, at para: 5 I
suspeet that; at:least in the case of saphlsucate& and powerful indureds sich 48 Bank of Nova
Scotia; there might be resistancs 16 such & provision, Nevertheless; the choice: belonps 1o the
iinderwriters and if thigir pens are not prepared 1o write such a &lase into the poilicy, they-should
not ask-the court to do'so,

[81] There is, of cburse, another commonty- employcd alternative. In'tho casé of lizge losses
such as this, it is:prudent and coramon, for the insurers and the insured o discuss subrogation at
the fime ﬁ:xe insuratics claim is: paid, and 1o agree on such matiers as lcgal tounisel, shariag of
costs, and procedures for the resolution of any. disagrectients 1f the Insurers have failed to take.
'thcsc smaple atid basic steps, they: cen hardly complain if their insured insists on its common Taw:

rights.

Disposition

[82] For thess reasons, the application is disiiissed. T 5e¢ zio reason 16 distiirh the: Gatrent.
arranpemenit: Toronte Fonds will remain i éontral of the l;hgdtmn and Faleoner Chamney and,
Suitd, Strosberg ‘will remain as counsel. If the parties; exetcisitip’Common seinse and good. Faith,
are-unable {0 agree un appropriate procedures for the: protechon of theinsurers” interests, Mmcn_,
sitbmissions 61 the issuc may-be made 1o me.. I'will thep issue mzpplerﬁentary reasony dedli
with the matter.

GR. Strathy J.

Date: Match 25, 2011,
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